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under section 8(a) of the Act (15 U.S.C.
80a–8(a)), and the investment adviser,
principal underwriter and depositor of
such separate account, shall be exempt
from the provisions of the Act specified
in paragraph (b) of Rule 6e–2 or para-
graph (b) of Rule 6e–3(T), except for
sections 7 (15 U.S.C. 80a–7) and 8(a) of
the Act, under the same terms and con-
ditions as a separate account claiming
exemption under Rule 6e–2 or Rule 6e–
3(T).

(Secs. 6(c); 15 U.S.C. 80a–6(C) and 38(a))

[49 FR 49228, Dec. 3, 1984]

§ 270.6c–6 Exemption for certain reg-
istered separate accounts and other
persons.

(a) As used in this section,
(1) Revenue Ruling shall mean Rev-

enue Ruling 81–225, 1981–41 I.R.B. (Octo-
ber 13, 1981), issued by the Internal
Revenue Service on September 25, 1981.

(2) Existing separate account shall
mean a separate account which is, or is
a part of, a unit investment trust reg-
istered under the Act, engaged in a
continuous offering of its securities on
September 25, 1981.

(3) Existing portfolio company shall
mean a registered open-end manage-
ment investment company, engaged in
a continuous offering of its securities
on September 25, 1981, all or part of
whose securities were owned by an ex-
isting separate account on September
25, 1981.

(4) New portfolio company shall mean
any registered open-end management
investment company the shares of
which will be sold to one or more reg-
istered separate accounts for the pur-
pose of minimizing the impact of the
Revenue Ruling on the contractowners
of an existing separate account, which
new portfolio company has the same:

(i) Investment objectives,
(ii) Fundamental policies, and
(iii) Voting rights as the existing

portfolio company and has an advisory
fee schedule, including expenses as-
sumed by the adviser, that is at least
as advantageous to the new portfolio
company as was the fee schedule of the
existing portfolio company.

(5) New separate account shall mean a
separate account which

(i) Is, or is a part of, a unit invest-
ment trust registered under the Act;

(ii) Is intended to minimize the im-
pact of the Revenue Ruling on the
contractowners of an existing separate
account;

(iii) Invests solely in one or more new
portfolio companies;

(iv) Has the same
(A) Sales loads,
(B) Depositor, and
(C) Custodial arrangements

As the existing separate account; and
(v) Has
(A) Asset charges,
(B) Administrative fees, and
(C) Any other fees and charges (not

including taxes) that correspond only
to fees of the existing separate account
and are no greater than those cor-
responding fees.

(b) Any order of the Commission
under the Act, granted to an existing
separate account on or before Sep-
tember 25, 1981, shall remain in full
force and effect notwithstanding that
the existing separate account invests
in one or more new portfolio companies
in lieu of, or in addition to, investing
in one or more existing portfolio com-
panies; Provided, That:

(1) No material changes in the facts
upon which the order was based have
occurred;

(2) All representations, undertakings,
and conditions made or agreed to by
the existing separate account, and any
other person or persons, other than any
existing portfolio company, in connec-
tion with the issuance of the order are,
and continue to be, applicable to the
existing separate account and any such
other person or persons, unless modi-
fied in accordance with this section;

(3) All representations, undertakings,
and conditions made or agreed to by
the existing portfolio company in con-
nection with the issuance of the order
are made or agreed to by the new port-
folio company, unless modified in ac-
cordance with this section; and

(4) Part II of the Registration State-
ment under the Securities Act of 1933
of the existing separate account

(i) Indicates that the existing sepa-
rate account is relying upon paragraph
(b) of this section,

(ii) Lists the Investment Company
Act release numbers of any orders upon
which the existing separate account in-
tends to rely, and
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(iii) Contains a representation that
the provisions of this paragraph (b)
have been complied with.

(c) Any order of the Commission
under the Act, granted to an existing
separate account on or before Sep-
tember 25, 1981, shall apply with full
force and effect to a new separate ac-
count and the depositor of and prin-
cipal underwriter for the new separate
account notwithstanding that the new
separate account invests in one or
more new portfolio companies; Pro-
vided, That:

(1) No material changes in the facts
upon which the order was based have
occurred;

(2) All representations, undertakings,
and conditions made or agreed to by
the depositor, principal underwriter,
and any other person or persons other
than the existing separate account or
any existing portfolio companies, in
connection with the issuance of the
order are, and continue to be, applica-
ble to such depositor, principal under-
writer, and other person or persons, un-
less modified in accordance with this
section;

(3) All representations, undertakings,
and conditions made or agreed to by
the existing separate account in con-
nection with the issuance of the order
are made or agreed to by the new sepa-
rate account, unless modified in ac-
cordance with this section;

(4) All representations, undertakings,
and conditions made or agreed to by an
existing portfolio company in connec-
tion with the issuance of the order are
made or agreed to by the new portfolio
company, unless modified in accord-
ance with this section; and

(5) Part II of the Registration State-
ment under the Securities Act of 1933
of the new separate account

(i) Indicates that the new separate
account is relying upon paragraph (c)
of this section,

(ii) Lists the Investment Company
Act release numbers of any orders upon
which the new separate account in-
tends to rely, and

(iii) Contains a representation that
the provisions of this paragraph (c)
have been complied with.

(d) Any affiliated person or depositor
of or principal underwriter for a new or
existing separate account or any affili-

ated person of or principal underwriter
for a new or existing portfolio com-
pany, and any affiliated person of such
persons, principal underwriters, or de-
positor shall be exempt from section
17(d) of the Act (15 U.S.C 80a–17(d)) and
rule 17d–1 thereunder (17 CFR 270.17d–1)
to the extent necessary to permit the
organization of one or more new port-
folio companies; Provided, That, any
expenses borne by the existing port-
folio company or the new portfolio
company in connection with such orga-
nization are necessary and appropriate
and are allocated in a manner that is
fair and reasonable to all of the share-
holders of these companies.

(e) Any affiliated person or depositor
of or principal underwriter for a new or
existing separate account and any af-
filiated persons of such a person, prin-
cipal underwriter, or depositor shall be
exempt from section 17(d) of the Act
and Rule 17d–1 thereunder to the ex-
tent necessary to permit such person
to bear any reasonable expenses arising
out of the organization of one or more
new portfolio companies or the new
separate account.

(f) Any affiliated persons or depositor
of or principal underwriter for a new or
existing separate account or any affili-
ated person of or principal underwriter
for a new or existing portfolio com-
pany, and any affiliated person of such
persons, principal underwriters, or de-
positor shall be exempt from section
17(a) (15 U.S.C. 80a–17(a)), and any ex-
isting portfolio company which has
made an election pursuant to Rule 18f–
1 (17 CFR 270.18f–1) shall be permitted
to revoke that election to the extent
necessary to permit transactions in-
volving the transfer of assets from the
existing portfolio company to a new
portfolio company; Provided, That:

(1) Such assets are transferred with-
out the imposition of any fees or
charges;

(2) The board of directors of the ex-
isting portfolio company, including a
majority of the directors of the com-
pany who are not interested persons of
such company, determines that the
transfer of assets is fair and reasonable
to all shareholders of the company and
such determination, and the basis upon
which it was made, is recorded in the
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minute book of the existing portfolio
company;

(3) Any securities involved are valued
by the existing portfolio company for
purposes of the transfer in accordance
with its valuation practices for deter-
mining net asset value per share; and

(4) With respect to Rule 18f–1, the ex-
isting separate account requests that
the existing portfolio company redeem
in kind the shares of the portfolio com-
pany held by the separate account.

(g) The new portfolio company shall
be exempt from section 2(a)(41) (15
U.S.C. 80a–2(a)(41)) of the Act and rules
2a–4 (17 CFR 270.2a–4) and 22c–1 (17 CFR
270.22c–1) under the Act to the extent
necessary to permit it to use the same
method of valuation for the purpose of
pricing its shares for sale, redemption,
and repurchase, as the existing port-
folio company; Provided, That:

(1) The existing portfolio company
had on September 25, 1981, an order of
the Commission exempting it, for the
purposes of pricing its shares for sale,
redemption, and repurchase, from:

(i) Section 2(a)(41) of the Act and
rules 2a–4 and 22c–1 under the Act to
the extent necessary to permit it to
use the amortized cost valuation meth-
od or

(ii) Rules 2a–4 and 22c–1 under the
Act to the extent necessary to permit
it to calculate its net asset value per
share to the nearest one cent on share
values of $1.00;

(2) All representations, undertakings,
and conditions made or agreed to by
the existing portfolio company in con-
nection with the order are made or
agreed to by the new portfolio com-
pany unless modified in accordance
with this section; and

(3) Part II of the Registration State-
ment under the Securities Act of 1933
of the new portfolio company

(i) Indicates that the new portfolio
company is relying upon paragraph (g)
of this section,

(ii) Lists the Investment Company
Act release numbers of any orders upon
which the new portfolio company in-
tends to rely, and

(iii) Contains a representation that
the provisions of paragraph (g) have
been complied with.

(h) The depositor or trustee of an ex-
isting separate account shall be exempt

from section 26(b) of the Act (15 U.S.C.
80a–26(b)) to the extent necessary to
permit the substitution of securities of
the new portfolio company for securi-
ties of the existing portfolio company;
Provided; That, within thirty days of
such substitution:

(1) The existing separate account no-
tifies all contractowners of the substi-
tution of securities and any determina-
tions of the board of directors of the
new portfolio company required by
paragraph (d) of this section;

(2) The existing separate account de-
livers a copy of the prospectus of the
new portfolio company to all
contractowners; and

(3) The existing separate account,
concurrently with the notification re-
ferred to in paragraph (h)(1) of this sec-
tion or the delivery of the prospectus
of the new portfolio company referred
to in paragraph (h)(2) of this section,
whichever is later, offers to those
contractowners who would otherwise
have surrender rights under their con-
tracts the right, for a period of at least
thirty days from the receipt of this
offer, to surrender their contracts
without the imposition of any with-
drawal charge or contingent deferred
sales load, and any surrendering
contractowner receives the price next
determined after the request for sur-
render is received by the insurance
company.

(i) The existing separate account
shall be exempt from section 22(d) of
the Act (15 U.S.C. 80a–22(d)) to the ex-
tent necessary to permit it to comply
with paragraph (h) of this section and
the principal underwriter for or deposi-
tor of the existing separate account
shall be exempt from section 26(a)(4)(B)
of the Act (15 U.S.C. 80a–26(a)(4)(B)) to
the extent necessary to permit them to
rely on paragraph (h) of this section.

(j) Notwithstanding section 11 of the
Act (15 U.S.C. 80a–11), the existing sep-
arate account or any principal under-
writer for the existing separate ac-
count may make or cause to be made
to the contractowners of the existing
separate account an offer to exchange a
security funded by an existing portfolio
company for a security funded by a
new portfolio company without the
terms of that offer having first been
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submitted to and approved by the Com-
mission; Provided, That the exchange is
to be made on the basis of the relative
net asset values of the securities to be
exchanged without the imposition of
any fees or charges.

(k) Notwithstanding section 11 of the
Act, the new separate account or any
principal underwriter for the new sepa-
rate account may make or cause to be
made an offer to the contractowners of
the existing separate account to ex-
change their securities for securities of
the new separate account without the
terms of that offer having first been
submitted to and approved by the Com-
mission;
Provided, That:

(1) The exchange is to be made on the
basis of the relative net asset values of
the securities to be exchanged without
the imposition of any fees or charges;
and

(2) If the new separate account im-
poses a contingent deferred sales load
(‘‘sales load’’) on the securities to be
acquired in the exchange

(i) At the time this sales load is im-
posed, it is calculated as if

(A) The contractowner had been a
contractowner of the new separate ac-
count from the date on which he be-
came a contractowner of the existing
separate account, in the case of a sales
load based on the amount of time the
contractowner has been invested in the
new separate account, and

(B) Amounts attributable to purchase
payments made to the existing sepa-
rate account had been made to the new
separate account on the date on which
they were made to the existing sepa-
rate account, in the case of a sales load
based on the amount of time purchase
payments have been invested in the
new separate account, and

(ii) The total sales load imposed does
not exceed 9 percent of the sum of the
purchase payments made to the new
separate account and that portion of
purchase payments made to the exist-
ing separate account attributable to
the securities exchanged.

(l) Notwithstanding the foregoing,
the provisions of this section will be
available to a new separate account or
new portfolio company, or to any affili-
ated person or depositor of or principal
underwriter for such a new separate ac-

count, to any affiliated person of or
principal underwriter for such a new
portfolio company, to any affiliated
person of such persons, depositor, or
principal underwriters, or to any sub-
stitution of securities effected in reli-
ance on this section, only if such new
separate account or new portfolio com-
pany is registered under the Act or
such substitution is effected prior to
September 21, 1983.

[47 FR 42559, Sept. 28, 1982]

§ 270.6c–7 Exemptions from certain
provisions of sections 22(e) and 27
for registered separate accounts of-
fering variable annuity contracts to
participants in the Texas Optional
Retirement Program.

A registered separate account, and
any depositor of or underwriter for
such account, shall be exempt from the
provisions of sections 22(e), 27(c)(1), and
27(d) of the Act (15 U.S.C. 80a–22(e), 80a–
27(c)(1), and 80a–27(d), respectively)
with respect to any variable annuity
contract participating in such account
to the extent necessary to permit com-
pliance with the Texas Optional Retire-
ment Program (‘‘Program’’), Provided,
That the separate, account, depositor,
or underwriter for such account:

(a) Includes appropriate disclosure
regarding the restrictions on redemp-
tion imposed by the Program in each
registration statement, including the
prospectus, used in connection with the
Program;

(b) Includes appropriate disclosure
regarding the restrictions on redemp-
tion imposed by the Program in any
sales literature used in connection
with the offer of annuity contracts to
potential Program participants;

(c) Instructs salespeople who solicit
Program participants to purchase an-
nuity contracts specifically to bring
the restrictions on redemption imposed
by the Program to the attention of po-
tential Program participants;

(d) Obtains from each Program par-
ticipant who purchases an annuity con-
tract in connection with the Program,
prior to or at the time of such pur-
chase, a signed statement acknowl-
edging the restrictions on redemption
imposed by the Program; and

(e) Includes in Part II of the separate
account’s registration statement under
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